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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
. Reasons for and objectives of the proposal

The present initiative is, together with the proposal for a Regulation of the European Parliament
and of the Council establishing the Union Customs Code, the European Union Customs Data
Hub and the European Union Customs Authority, and repealing Regulation (EU) 952/2013
(‘UCC revision’)! and the proposal for a Council Directive amending Directive 2006/112/EC
of 28 November 2006 on the common system of value added tax (‘VAT proposal’)?, part of a
broad and comprehensive reform of the Customs Union which the Commission has adopted
today.

The Customs Union is one of the earliest achievements of the Union and is essential for the
proper functioning of the single market. It is based on a Common Customs Tariff laying down
the customs duties rates to be applied on imports of goods from outside the Union and common
procedures for goods being brought into or taken out from the customs territory of the Union.
Customs duties arise from commercial and trade policies. Together with other duties in respect
of trade with third countries, they are referred to as Traditional Own Resources (TOR)
accounting for 11% of Union budget for 2022. Member States are responsible for the collection
of customs duties, according to the rules established by Council Regulation implementing the

Own Resources Decision’.

In recent years, the change in trade patterns and the rise in e-commerce has become a major
challenge for customs authorities. Today, e-commerce represents more than twice the number
of traditional trade transactions for only 0.5 % of the value.* This high number of transactions
for a low value makes it difficult both for customs authorities to properly supervise the online
trade flows, and for operators to comply with multiple reporting obligations per parcel.

Parcels valued up to EUR 150 that are directly sent from a third country to a consignee in the
EU are relieved from customs duties.” The customs duty exemption for low-value goods was
enacted in 1983 and increased in 1991 and in 2008. Until 1 July 2021, there was also a VAT
exemption on imported goods of negligible value (below EUR 22). Both exemptions were
justified in the disproportionate administrative burden of handling customs declarations for
charging low customs duties and VAT on low value goods.

However, in 2017, with the adoption of the VAT e-commerce package Member States agreed
to eliminate the VAT exemption for low-value imported goods to protect Member States’ tax
revenue, to create a level playing field for the businesses concerned and to minimise burdens

! oJC,,p..
2 oJC,,p..
3 Council Regulation (EU, Euratom) No 609/2014 of 26 May 2014 on the methods and procedure for making available

the traditional, VAT and GNI-based own resources and on the measures to meet cash requirements (Recast) (OJ L
168, 7.6.2014, p. 39).

Between 1 Jan 2022 and 31 December 2022, “traditional traders” filed over 405 million import declarations for a
value of EUR 2.907 billion. By contrast, 1,1 billion super-reduced customs declarations (on item level) for goods up
to EUR 150 were recorded, for a total declared value of EUR 12,3 billion. That is an average declared item value
around EUR 11,00 EUR.

3 Article 23 of Duty Relief Regulation (Council Regulation 1186/2009 (Official Journal L 324 of 10/12/2009, p.1).
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on them.® The Directive also provides for a One Stop Shop (IOSS) for e-commerce
intermediaries selling goods from third countries to European consumers, allowing them to
collect the import VAT at the moment of sale instead of collecting it when the goods enter the
Union market. To check whether VAT was charged at the moment of the sale or needs to be
collected at the border, all parcels must be declared to customs upon arrival to the EU.
Accordingly, from July 2021, all imported goods are subject to VAT and covered by a digital
customs declaration, including for goods valued up to EUR 150 for which no customs duties
are due. According to the Commission evaluation’ of the VAT rules, eliminating the VAT
exemption for low value imports has been a success. In the first 6 months, Member States
collected EUR 1.9 billion in VAT and both the tax and customs authorities now have data on
e-commerce transactions.

However, the difference between the VAT and customs treatment of e-commerce goods renders
the system very complex for the parties involved. The current picture is the following: VAT is
applicable on all goods, while customs duties are applicable on goods of value higher than EUR
150; VAT is collected and declared at the moment of sale by online platforms but is checked at
arrival when postal and express operators declare the goods to customs.

Moreover, despite the fact that from July 2021 each parcel is reported to customs, checking the
compliance with financial requirements remains a challenge for customs authorities. In
particular, maintaining the customs duty exemption for goods up-to EUR 150 has left the door
open for the systematic abuse of that threshold through undervaluing and splitting of
consignments. There is evidence of such abuse of the EUR 150 threshold through undervaluing
and splitting consignments. A study conducted by Copenhagen Economics in 2016 estimated
that about 65% of the e-commerce consignments are undervalued in terms of customs duties.®
Moreover, in its special report on import procedures’, the European Court of Auditors (ECA)
concluded that the current customs IT clearance systems are not able to prevent the importation
of goods that are ineligible for the customs duty relief, and this is not compensated for by ex-
post controls and investigation plans.!”

Competition is therefore distorted. The duty exemption favours third country e-commerce
operators over traditional trade and EU retailers, which must pay customs duties when
importing in bulk, and encourages the establishment of e-commerce distribution centres outside
the EU.

The present proposal builds on the report of the Wise Persons Group on the Challenges Facing
the Customs Union.!' The Wise Persons Group recommended, inter alia, the removal of the
customs EUR 150 threshold for e-commerce because, by pushing exporters to the Union to split

6 Council Directive (EU) 2017/2455 of 5 December 2017 amending Directive 2006/112/EC and Directive
2009/132/EC as regards certain value added tax obligations for supplies of services and distance sales of goods (OJ
L 348,29.12.2017, p. 7).

See Commission Staff Working Document impact assessment report accompanying the proposal for a Council
directive amending Directive 2006/112/EC as regards VAT rules for the digital age (SWD(2022) 393 final).
Copenhagen Economics (2016), E-commerce imports into Europe: VAT and Customs treatment.

ECA Special Report No. 19/2017 Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU

10 ECA Special Report no 12/2019, points 81-88.

The Wise Persons Group on the challenges facing the Customs Union was composed by 12 high-profile members
with experience, in the public or the private sector, of customs matters, e-commerce, risk management, the
international supply chain, IT and data analytics internal market legislation and international trade law. The group,
led by Mrs. Arancha Gonzalez Laya, former Minister of Foreign Affairs, European Union and Cooperation of Spain,
conducted hearings with 48 interlocutors and an open consultation. The report was published on 30 March 2022.
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https://taxation-customs.ec.europa.eu/system/files/2022-03/TAX-20-002-Future%20customs-REPORT_BIS_v5%20%28WEB%29.pdf
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consignments into smaller packages, such threshold provides the wrong incentives both in terms
of trade (unfair competition) and of environmental sustainability (higher emissions footprint).

In order to address the specific challenge posed by e-commerce goods, the present proposal
complements the proposal on the UCC revision which was adopted by the Commission today
by: 1) eliminating the duty relief for the importation of goods with a value not exceeding EUR
150; and 2) introducing a simplified tariff treatment for goods imported under a business-to-
consumer (B2C) transaction qualifying as distance sales for VAT purposes. The proposal on
the revision of the UCC foresees further simplifications in relation to tariff classification,
customs value and origin to determining the customs duty for the goods imported under distance
sales. The simplified tariff treatment is to be applied on a voluntary basis by the (deemed)
importer. Therefore, if the (deemed) importer wishes to benefit from preferential tariff rates by
proving the originating status of the goods or from conventional or applicable lower
autonomous duty rates, that person can do so by applying the standard procedures.

The proposed facilitations in the calculation of the customs duty are expected to offset the
affects of the removal of the duty relief threshold on the administrative burden of customs
authorities and businesses and simplify processes and procedures for operators.

. Consistency with existing policy provisions in the policy area

This initiative is consistent with and follows up to the 2022 Customs Action Plan'? where the
Commission identified a number of actions to take the Customs Union to the next level. The
actions focused on four main areas of intervention: risk management, e-commerce, compliance,
and the Customs Union acting as one. In particular, under action 9, the Commission endevoured
to examine the effects of e-commerce on customs duty collection and on the level playing field
for EU operators, including possible arrangements for customs duty collection on the lines of
the new VAT collection approach under the Import One-Stop-Shop (‘I0SS”).

. Consistency with other Union policies

This initiative is consistent with the VAT in the Digital Age (ViDA) proposal'®, which was
adopted by the Commission on 8 December 2022 and is currently being discussed in the
Council. The ViDA proposal aims to modernise and reshape the EU system of VAT to the the
digital era. It represents an extensive and multifaceted package of reforms with three key
primary aims, one of which is to enhance the concept of a single VAT registration (SVR) in the
EU. The concept of a single VAT registration (SVR) in the EU aims to introducing measures
to further reduce the instances in which a taxable person has to register for VAT in more than
one Member State.

In addition to the ViDA proposal, the third element of the Customs Union reform package is a
proposal to amend the VAT Directive'* with a view to eliminate the EUR 150 threshold for the
purpose of the liability of the taxable persons facilitating the distance sales of goods and the
application of the special scheme for distance sales of goods imported from third territories or

Communication from the Commission to the European parliament, the Council and the European Economic and
Social Committee -Taking the Customs Union to the Next Level: a Plan for Action, Brussels, 28.9.2020 (customs-
action-plan-2020_en.pdf (europa.eu)).

13 COM(2022) 701, 703, 704.

Proposal for a Council Directive amending Directive 2006/112/EC as regards the value added tax provisions relating
to taxable persons who facilitate distance sales of imported goods and the application of the special scheme for
distance sales of goods imported from third territories or third countries and special arrangements for declaration and
payment of import VAT
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third countries and special arrangements for declaration and payment of import VAT. The
removal of the EUR 150 threshold for customs duties exemption in conjunction with the
removal of the EUR 150 threshold for the use of the IOSS should help to mitigate instances of
undervaluation, thereby protecting the revenues of Member States.

The initiative supports the EU’s sustainable growth strategy'> that refers to better tax collection,
reduction of tax fraud, avoidance and evasion and to the reduction of compliance costs for
business, individuals, and tax administrations. Improving taxation systems to favour more
sustainable and fairer economic activity is also part of the EU’s competitive sustainability
agenda.

2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY
. Legal basis

This Regulation amends Council Regulation (EC) No 1186/2009 of 16 November 2009 setting
up a Community system of reliefs from customs duty and Council Regulation (EEC) No

2658/87 of 23 July 1987 on the tariff and statistical nomenclature and on the Common Customs
Tariff.

Both amendments are based on Article 31 of the Treaty on the Functioning of the European
Union. That Article provides that the Common Customs Tariff duties shall be fixed by the
Council on a proposal from the Commission.

. Proportionality

The proposal is consistent with the principle of proportionality and does not go beyond what is
necessary to meet the objectives of the Treaties, in particular the smooth functioning of the
customs union and the single market.

Proportionality is ensured by the fact that this initiative eliminates the duty relief threshold for
the importation of low value consignments into the EU and promotes a more effective and
simpler approach for the collection of customs duties in relation to goods imported under
distance sales.

. Choice of the instrument

The proposal requires amending Council Regulation (EC) No 1186/2009 of 16 November 2009
setting up a Community system of reliefs from customs duty (the ‘Duty Relief Regulation’) and
Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature
and on the Common Customs Tariff (the ‘Common Customs Tariff’).

Member States’ recovery and resilience plans envisage a wide set of reforms aimed at improving the business
environment and favouring adoption of digital and green technologies. These reforms are complemented by important
efforts to digitalise tax administrations as a strategic sector of the public administration. (Annual Sustainable Growth
Survey 2022 (COM(2021) 740 final)).
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3. RESULTS OF EX-POST EVALUATIONS, STAKEHOLDER
CONSULTATIONS AND IMPACT ASSESSMENTS

. Ex-post evaluations/fitness checks of existing legislation

The Commission has not carried out an ex-post evaluation of Council Regulation (EC) No
1186/2009 and Council Regulation (EEC) No 2658/87.

However, the results of the ex-post evaluation of the VAT e-commerce package are relevant for
this proposal as they give an overview of the volumes and value of low value consignment
imports into the EU. These data were entirely invisible at EU level before the entry into
application of the VAT e-commerce package on 1 July 2021, because the majority of the parcels
were released into the EU market without customs formalities. However, as the VAT e-
commerce package abolished the import VAT exemption for the goods below EUR 22, there
was a need to introduce the requirement of a formal customs declaration for all imported goods
as of that date to ensure compliance with VAT payment obligations.

The Commission conducted an ex-post evaluation of the first 6 months of application of the
VAT e-commerce package. The initial results are very encouraging and are testament to the
success of the new measures. On the import side, the first results hightlight that in the first 6
months, approximately EUR 2 billion of VAT was collected specifically in relation to imports
of low value consignments with an intrinsic value not exceeding EUR 150. Of the
EUR 2 billion of VAT that was collected in relation to imports of low value goods in the first
6 months, almost EUR 1.1 billion was collected via the Import One-Stop Shop.

The implementation of the package has also helped to counter VAT fraud. Analysis from
customs data indicates that the top 8 IOSS registered traders accounted for approximately 91%
of all transactions declared for import into the EU via the IOSS. This is a very encouraging
statistic as it shows the impact the new ‘deeming’ provision for marketplaces has had on
compliance, to the extent that the follow-up and auditing of this very limited number of taxable
persons is sufficient to ensure the collection of VAT on this type of transaction.

Considering the success of the VAT e-commerce package, the Customs Union Reform proposal
introduces clear liabilities for e-commerce intermediaries as ‘deemed importers’ regarding the
products imported from third countries that they sell to consumers in the EU. Such deemed
importers will become liable for the collection and payment of import duties on these goods
along the principles of the VAT Import-One-Stop-Shop. As a result, the compliance effort will
be even more focussed on a far smaller number of large players in the market, who will account
for the majority of distance sales of imported goods into the EU.

. Stakeholder consultations

An input from stakeholders was sought regarding the content of the present initiative in the
context of the study on ‘An integrated and innovative overhaul of EU rules governing e-
commerce transactions from third countries from a customs and taxation perspective’ produced
by an external contractor.!® The consultation ran from 16 December 2021 until 10 March 2021
and gathered in total 69 replies'’. Most input was provided by economic operators (companies

16
17

The evaluation of the second version of the final report is still ongoing at the time of the proposal.
In total 5 (out of the 69) responses had to be ignored for the analysis of the questionnaire. One was
provided by a Member State customs authority and this reply was taken into account in the assessment of
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and business organisations together) with 33 responses and by consumers (in total 26 responses
and an additional input by a consumer protection association). In addition 19 Member States
replied to the targeted questionnaire.

The outcome showed that around 65% of business respondents (including e-commerce
platforms) would support the removal of the customs de minimis threshold at least to a limited
extent, whilst the opinion of the Member States customs authorities do not indicate a clear
preference between removing or increasing the €150 threshold in their questionnaire responses
(with 44% of the respondents supporting the removal of the threshold at least to a limited extent
and 43% preferring the increase of the threshold at least to a limited extent). However, they did
not consider lowering the threshold a viable option (57% of the replies indicating that it should
not be considered at all as an option).

In addition to the above feedback on the public consultation, a range of targeted consultation
activities were organised during the work on the impact assessment on the reform of the
Customs Union to gather views of expert stakeholders. This included discussions in the context
of the Reflection Group, composed by the directors general of the Member States customs
administrations and steered by the Commission and of the Trade Contact Group which is the
main forum to consult businesses at Union level on the development and implementation of
customs related issues and developments of customs policy.

. Collection and use of expertise

In preparing the present initiative, the Commission took into account the analysis included in
the above-mentioned study carried out by an external contractor. This is linked to action 9 of
the Customs Action Plan whereby the Commission endeavoured to examine the effects of e-
commerce on customs duty collection and on the level playing field for EU operators, including
possible arrangements for customs duty collection on the lines of the new VAT collection
approach under the Import One-Stop-Shop (‘IOSS’). The study assessed the possible
implications of changing the EUR 150 duty relief threshold by examining and comparing three
different options: 1) removing the duty relief threshold; 2) increasing it to EUR 1,000; 3)
lowering it to EUR 22. The study concluded that the removal of the EUR 150 threshold would
result in the largest revenue increase, and would level the playing field between foreign sellers
and the domestic market to the greatest extent. It would also remove fraud or evasion of customs
duty payment resulting from the splitting of consignments and reduce the incentive for
undervaluation. Therefore, the conclusion was that the removal of the customs de minimis
threshold would result in the greatest number of benefits.

Furthermore, the Commission built on the analysis carried out by another external contractor
for the study ‘VAT in the Digital Age’. Such study provided input also to the proposal to amend
the Directive 2006/112/EC to extend the deemed supplier rule, IOSS and special arrangments
to cover imports of goods above EUR 150 that forms part of the present package on the Customs
Union reform.

The study’s aim was first to evaluate the current situation with regard to digital reporting
requirements, the VAT treatment of the platform economy, and a single VAT registration and
Import One-Stop Shop. Secondly, to assess the impacts of a number of possible policy
initiatives in these areas. That study specifically examined the option to remove the EUR 150
threshold that applies to the IOSS. The study noted that distances sales of imported goods above

the national authority survey. Another 4 responses were provided without any factual content and are
therefore, were not considered for the analysis.
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EUR 150 and distance sales of goods subject to excise duties make up around 10-20% of the
total value of e-commerce distance sale imports into the EU.

. Impact assessment

The reform of the customs rules concerning e-commerce was examined in the context of the
impact assessment of the Customs Union reform, to which this proposal is part.'® Following a
negative opinion issued on 28 October 2022, the Regulatory Scrutiny Board issued a positive
opinion on the impact assessment supporting the Customs Union reform package on 27 January
2023. The Board recommended more detail be added among others on how the options on e-
commerce were identified, particularly what the reasoning for the removal of the EUR 150
exemption and making electronic platforms ‘deemed importers’ is and more explanation on the
introduction of a ‘bucketing system’ for duty calculation, especially regarding the range of
policy choices available to the Commission. The impact assessment was amended accordingly.

The impact assessment identified five main areas of problems that lead to shortcomings and
vulnerabilities in the functioning of the customs union and analysed several policy options to
address these problems.

One of these is the rise of e-commerce and the related changes in trade patterns (from goods
traditionally brought into the EU in big quantities via cargo, to millions of small consignments
shipped directly to individual consumers), which have brought new challenges to customs.
Customs is not prepared to cope with the increase of volumes of goods and declarations. Despite
the changes introduced by the VAT e-commerce package and applicable since 1 July 2021 that
aimed to tackle VAT fraud inherent to the misuse of the VAT exemption at import, some
problems still pertain, and so is undervaluation, in particular through the splitting of
consignments to avoid the payment of import duty.

Therefore, when analysing to what extent the processes for e-commerce need to be modified,
the options to decrease or increase the EUR 150 customs duty exemption were discarded. The
reason was that none of the identified problems (distortion of competition, complexity,
uncertainty, difficulty to control and fraud) is linked to the amount exempted but to the very
existence of the exemption. The possibility to have the consumers declaring to customs the
goods that they buy on-line was also discarded, because it is considered burdensome for them
while the ones placing goods in the Union market are the e-commerce intermediaries, not the
consumers.

According to the impact assessment, additional customs duties on e-commerce traffic are
estimated around EUR 13 billion over 15 years. The improved information from economic
operators under the new processes, the centralisation of data in the European Customs Data
Hub and the operational role of the European Union Customs Authority would also allow a
significant prevention of lost revenues stemming from fraudulent practices such as
undervaluation or misclassification of the goods (‘closure of customs gap’).

. Regulatory fitness and simplification

This proposal is part of the Customs Union reform which is a REFIT initiative to simplify
customs processes via a better interaction between customs and economic operators by focusing
on operators and supply chains instead of individual transactions that have to comply with
various formalities as today. Businesses (including e-commerce platforms) offering customs

18 SWD(2023)140.
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visibility over their supply chains will enjoy simpler and faster procedures, by providing
customs with access to their commercial data. The simplification and centralisation of functions
at several levels are expected to result in cutting red tape and simplifying processes and
procedures for operators.

The potential increase in the administrative burden related to the proposed removal of the duty
relief threshold is expected to be offset by the simplified tariff treatment through the five-tier
bucketing system. However, such increase should be limited, because, since 1 July 2021, an
electronic customs declaration is already required for all goods imported into the EU. Therefore,
the simplified tariff treatment complemented by further facilitations for customs valuation and
origin proposed as part of the UCC revision will simplify the determination of customs duty for
e-commerce goods and reduce the administrative burden both on customs authorities and
economic operators.

4. BUDGETARY IMPLICATIONS

This proposal is estimated to increase customs duty revenues at around EUR 13 billion in 15
years for the EU and national budgets of the Member States as it will eliminate the customs
duty relief threshold for the importation of low value consignments. In addition, it is expected
to reduce the incentive for undervaluation and eliminate the incentive to artificially split
consignments so that they unduly benefit from the duty relief. The introduction of the simplified
customs duty collection method will mitigate the administrative burden on customs authorities
and e-commerce operators. Building on the principles and mechanisms of the VAT Import One-
Stop Shop, e-commerce webshops and platforms will be able to collect customs duties in
addition to VAT. This will increase the transparency of prices because the final sales price at
checkout will cover all additional costs up-to the destination for the consumers.

Goods subject to EU harmonised excise duties are excluded from the simplified tariff treatment.
Goods subject to commercial policy measures, such as anti-dumping, anti-subsidy duties or
safeguard measures are also to be excluded.

5. OTHER ELEMENTS
. Implementation plans and monitoring, evaluation and reporting arrangements

The Customs Code Committee (‘CCC’) and the Customs Expert Group (‘CEG’), advisory
bodies on customs issues in both of which representatives of all Member States participate and
which are chaired by Commission officials from the Directorate General Taxation and Customs
Union (DG TAXUD), will discuss possible interpretation issues between Member States
regarding the new legislation.

In addition, the new customs rules on e-commerce will be monitored and evaluated in the
context of the broader monitoring and evaluation framework foreseen in the proposal on the
UCC revision by the Commission.

. Detailed explanation of the specific provisions of the proposal

To address the problems identified in the field of e-commerce goods coming from third
countries, this proposal includes two main elements. The first element is the removal of the
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customs duty relief for goods up to the value of EUR 150. This would be achieved by deleting
Chapter V of Council Regulation (EC) No 1186/2009 of 16 November 2009.

The second element is a simplified duty calculation method based on five different buckets
(each of them with a different duty rate) which is aimed at reducing the administrative burden
stemming from the calculation of the applicable duty rates on e-commerce goods both for
customs and businesses.

The concept of the simplified duty rate system, the so-called ‘duty bucketing system’ is based
on a Canadian model that is in place since 2012 in relation to goods destined to private use
(business-to-consumer or consumer-to-consumer goods) with a value up-to CAD 500 (around
EUR 340) (). According to the approach there are a limited number of ‘duty buckets’ each of
them including clearly specified categories of goods with a fixed duty rate. Within the bucketing
system, the applicable duty rates for individual products may be slightly higher compared to
the applicable rate based on the full commodity code.

The proposal foresees five buckets with respective ad valorem duty rates of 0% (e.g. for books,
printed materials, works of art) 5% (e.g. for toys, musical instruments, metal cutlery), 8% (e.g.
for silk and cotton products, ceramic products, photographic goods), 12% (e.g. for leather
articles, travel bags) and 17% (e.g. for footwear, glassware) and refers to goods which are
identified based on the Chapters of the Harmonised System. Nevertheless, the economic
operators will still need to indicate the 6-digit Harmonised System code number, which remains
a requirement in the advanced cargo information under the legislative proposal on the UCC
revision. Goods which currently have a 0% erga omnes duty rate currently will continue to
benefit from zero duties.

Goods subject to harmonised excise duties as well as goods which are subject to antidumping,
anti-subsidy or safeguard measures are excluded from the simplified duty collection approach.

The bucketing system takes as a reference the existing conventional duty rates and does not
take into account the originating status of the goods. However, if the economic operator wishes
to benefit from preferential tariff rates by proving the originating status of the goods, that person
can do so by applying the standard procedures. Similarly, if the economic operator wishes to
benefit from conventional or applicable lower autonomous duty rates, that importer can do so
by applying the standard procedures.The duty relief for the import of goods with a total value
up-to EUR 150 per consignment will be eliminated as of 1 March 2028. As of that date,
importers may opt for the use of the simplified tariff treatment for the calculation of the customs
duty due on the import e-commerce goods and deemed importers will start providing
information to the EU Customs Data Hub on transactions related to goods sold to consumers in
the EU and dispatched from a third territory or a third country.

19 Canada’s Low-Value Shipments Policy Regarding the Application of Customs Duties, WTO Working Group on

Micro, Small and Medium-sized Enterprises September 2021.
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2023/0157 (NLE)
Proposal for a

COUNCIL REGULATION

amending Regulation (EEC) No 2658/87 as regards the introduction of a simplified tariff
treatment for the distance sales of goods and Regulation (EC) No 1186/2009 as regards

the elimination of the customs duty relief threshold

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article
31 thereof,

Having regard to the proposal from the European Commission, Whereas:

(1)

2)

©)

(4)

Chapter V of Council Regulation (EC) No 1186/2009! provides for the relief from
import duties for goods sent directly from a third country to a consignee in the Union in
consignments with a total intrinsic value not exceeding EUR 150. Until 1 July 2021, the
import VAT was also exempted for the importation of goods with a value not exceeding
EUR 22. The increase in the volume of low value imports following the explosive
growth of e-commerce and the associated facilitations made it challenging for customs
authorities to enforce compliance with fiscal and non-fiscal requirements. Therefore,
Council Directive (EU) 2017/2455 eliminated the import VAT exemption for these low
value goods to protect Member States' tax revenue, to create a level playing field for the
businesses concerned and to minimise burdens on them.

At the same time, the customs duty relief for goods below EUR 150 was maintained,
leaving the door open for the systematic abuse of that threshold through undervaluing
and artificially splitting consignments.

In a digitalised customs environment where electronic data are available for all imported
goods regardless of their value, maintaining a duty relief that was introduced to prevent
the disproportionate administrative burden on customs authorities, businesses and
private individuals is no longer justified. At the same time, considering the significant
volumes of low value imports, it has become necessary to protect the financial interests
of the Union and its Member States.

It is therefore necessary to delete from Chapter V of Regulation (EC) No 1186/2009 the
threshold, under which goods of negligible value not exceeding EUR 150 per
consignment are exempted from customs duties at import.

Council Regulation (EC) No 1186/2009 of 16 November 2009 setting up a Community system of reliefs from
customs duty (OJ L 324, 10.12.2009, p. 23).

Council Directive (EU) 2017/2455 of 5 December 2017 amending Directive 2006/112/EC and Directive
2009/132/EC as regards certain value added tax obligations for supplies of services and distance sales of goods (OJ
L 348,29.12.2017, p. 7).
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Nevertheless, calculating the applicable duty is a complex task based on the tariff
classification, the customs value and the origin of the goods. Applying this method in
e-commerce would often result in a disproportionate administrative burden both for
customs and businesses. To avoid this, it is necessary to provide e-commerce
intermediaries with the possibility to apply a simplified tariff treatment based on a five-
tier bucket system, where each of the buckets is associated with a different duty rate in
relation to goods sold to the final consumer. Goods having currently a 0% erga omnes
duty rate will continue to benefit from zero duties.

The bucketing system should take as a reference the existing conventional duty rates
and should not take into account the originating status of the goods. However, if the
importers wish to apply the conventional or lower applicable autonomous duty rates or
benefit from preferential tariff rates by proving the originating status of the goods, they
can do so by applying the standard procedures, since the use of the simplified tariff
treatment is optional.

Goods subject to harmonised excise duties and goods subject to anti-dumping, anti-
subsidy and safeguard measures should be excluded from the simplified tariff treatment
for distance sales of imported goods from third countries. Moreover, goods contained
in Chapters 73, 98 and 99 of the Combined Nomenclature are also excluded because the
importation of such goods (respectively iron and steel products, complete industrial
plants and goods imported or exported under special circumstances) due to their nature
should not benefit from any simplification.

In accordance with the principle of proportionality as set out in Article 5 of the Treaty
on European Union (TEU), this Regulation does not go beyond what is necessary to
meet the objectives of the Treaties, in particular the smooth functioning of the customs
union and the single market. Proportionality is ensured by the fact that this initiative
eliminates the duty relief threshold for the importation of low value consignments into
the EU and promotes a more effective and simpler approach for the collection of
customs duties in relation to goods imported under distance sales.

Regulations (EEC) No 2658/87 and (EC) No 1186/2009 should therefore be amended
accordingly,

HAS ADOPTED THIS REGULATION:

Article 1

Council Regulation (EEC) No 2658/87 is amended as follows:

(1) in Article 1, the following paragraphs 4 and 5 are added:

‘4. By derogation from paragraph 3, upon request of the importer, customs duty
shall be charged on the import of goods the supply of which qualifies as distance
sales of goods imported from third territories or third countries within the
meaning of Article 14(4), point (2), of Directive 2006/112/EC, in accordance
with the simplified tariff treatment for distance sales set out in the table in Part
One, Section II, point G of Annex I.
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5. The simplified tariff treatment for distance sales referred to in paragraph 4
shall not apply to

(a) goods referred to in Article 1(1) of Council Directive (EU) 2020/262°;

(b) goods on which measures in accordance with Regulation (EU)
2016/1036%, or Regulation (EU) 2016/1037°, or Regulation (EU)
2015/478% or Regulation (EU) 2015/755” have been imposed, irrespective
of their origin; and

(c) any goods included in Chapters 73, 98 and 99.

(2) Annex I is amended in accordance with the Annex to this Regulation.

Article 2

Chapter V of Council Regulation (EC) No 1186/20009 is deleted.

Article 3

This Regulation shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Union.

It shall apply from 1 March 2028.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels,

For the Council
The President

Council Directive (EU) 2020/262 of 19 December 2019 laying down the general arrangements for excise
duty (OJ L 058 27.2.2020, p.4).

Regulation (EU) 2016/1036 of the European Parliament and of the Council of 8 June 2016 on protection
against dumped imports from countries not members of the European Union (OJ L 176, 30.6.2016, p. 21—
54)

Regulation (EU) 2016/1037 of the European Parliament and of the Council of 8 June 2016 on protection
against subsidised imports from countries not members of the European Union (OJ L 176, 30.6.2016, p.
55-91)

Regulation (EU) 2015/478 of the European Parliament and of the Council of 11 March 2015 on common
rules for imports are or might be imposed following an open investigation (OJ L 83, 27.3.2015, p. 16—
33)

Regulation (EU) 2015/755 of the European Parliament and of the Council of 29 April 2015 on common
rules for imports from certain third countries (OJ L 123, 19.5.2015, p. 33-49)
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